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IN THE 


United States Court of Appeals 

for the District of Columbia. 


January Term, 1943. 


No. 8421. 


IDA E. McKAY, Appellant, 
vs. 

PARKWOOD OWNERS, INC., a Corporation, etc., 

Appellee . 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal by Ida E. McKay, plaintiff below, from 
a judgment entered in the District Court of the United 
States for the District of Columbia, on a verdict of a jury 
which was directed by the Court, in a civil action for dam¬ 
ages for personal injuries (Appellant’s Appx. 6). 

The lower Court had jurisdiction under D. C. Code, Sec. 
44, Title 18 (Title 11, Sec. 6, 1940 edition); and upon the 
fact that the amount of damages claimed was in excess of 
three thousand dollars, exclusive of interest and costs. 
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This Court has jurisdiction to review the judgment under 
D. C. Code, Title IS, Sec. 26 (Act of March 3, 1901, 31 Stat. 
1225 c. 854, sec. 226). 

The pleading necessary to show the existence of jurisdic¬ 
tion is the complaint (Appellant's Appx. 1). 

i Statement of the Case. 

The appellant, who was plaintiff in the Court below, will 
hereinafter be referred to as the plaintiff; the appellee will 
be referred to as the defendant. 

The plaintiff sued for the recovery of damages sustained 
by her through a fall which she received while entering a 
passenger elevator and being a passenger thereon, in a 
building owned and operated by the defendant. This build¬ 
ing, known as the Parkwood Apartments, consisted, chief¬ 
ly, of physician’s offices, at the time complained of by plain- 
tiff. Of 36 apartments in the building, there were twenty- 
six doctors’ offices, one nurses' examining board, one 
nurses’ registry, and eight living apartments. Among the 
doctors occupying these offices were opthalmologists; eye, 
ear, nose and throat specialists; and those who treated per¬ 
sons afflicted with arthritis. These offices w T ere on various 
doors of the building (Appellant’s Appx. 27). The “halt, 
lame, and blind were accustomed to going in and out of the 
building”—many of them (Appellant’s Appx. 27). Not 
only those with defective eyesight, but crippled persons 
came on crutches to visit their physicians on floors requir¬ 
ing the use of the two passenger elevators which defendant 
maintained in the building (Appellant’s Appx. 27). 

Plaintiff was a patient of Dr. Clayton H. Hixson, who 
occupied an office in the building referred to, on one of the 
floors above the first floor. Dr. Hixson had performed an 
operation upon plaintiff in Columbia Hospital on October 
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16, 1940. Plaintiff had substantially recovered from this 
operation, and went to Dr. Hixson’s office in the said build¬ 
ing for a final check-up, and received her discharge as “a 
well woman”, on December 9, 1940 (Appellant’s Appx. 11, 
19). Plaintiff walked from Dr. Hixson’s office to one of de¬ 
fendant's said elevators which was at rest upon the same 
floor. The door of this elevator was then open, and the 
operator was sitting inside the elevator reading. Plaintiff 
stepped into the elevator for the purpose of being carried 
to the ground floor of the building, and as she did so she slip¬ 
ped and fell to the floor of the elevator; she was inside the 
elevator when her feet slipped (Appellant’s Appx. 11, 12). 
Plaintiff described her fall thus: “my feet flew right out 
from under me and I fell on my back” (Appellant’s Appx. 

11) . Plaintiff testified that she made two or three efforts to 
get up and the elevator operator assisted her; that when she 
tried to get up she kept slipping; that “I reached my hand 
up, and as I would reach it would slide and it came to me 
then what it was, and I said to the colored man (the elevator 
operator), you must have just waxed this elevator, didn’t 
you ? He said ‘ Yes, ma ’am. ’ Then he helped me up, I could¬ 
n’t get up.” (Appellant’s Appx. 11); that she looked at the 
elevator floor and “I could see that it had been freshly 
waxed” # # “I could see it was wet” (Appellant’s Appx. 

12) . Plaintiff testified, further, that she looked at her hands 
when she got up and that “They were all kind of sticky and 
you could tell it was wax”; that her coat “had all this kind 
of white stuff on it like I suppose it was wax” (Appellant’s 
Appx. 12, 13). On cross-examination by defendant’s coun¬ 
sel the following occurred: 

Q. (By defendant’s attorney) “Mrs. McKay, you 
said that following your fall the operator of the eleva- 
tor told you he had just waxed it ? ” A. “ Yes, he did. ’ ’ 
Q. “You are quite sure that he told you that?” A. 

‘ ‘ Yes, sir. He told me positively he had just waxejlt . 9 ’ 
(Appellant’s Appx. 15). 
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The plaintiff testified that she had never observed anything 
wrong with the condition of the elevators in this building on 
any previous occasion (Appellant's Appx. 15). 

Lottie Lufield Lickner, one of plaintiff's daughters who 
lived with her at the time of this fail, testified that plain¬ 
tiff s clothing was clean when she left home to go to the 
doctor's office on this occasion; that when she returned 
* * * “she was nervous and upset, and she had been, well 
it looked like it was wet stuff all over the coat and hands’' 
(Appellant's Appx. 17). 

The complaint alleged that the elevator was negligently 
allowed to be operated by the defendant with the floor 
thereof “in a highly dangerous condition due to a freshly 
applied quantity of grease, wax, oil, or other cleaning 
substance" (Appellant’s Appx. 1). 

As the result of plaintiff’s fall she was seriously in¬ 
jured, in that there was thereby brought about a recur¬ 
rence of the same condition for which she had recently been 
operated upon successfully by Dr. Hixson (Plaintiff's tes¬ 
timony, Appellant's Appx. 13, 14; testimony of other 
witnesses, Appellant's Appx. 17, 21). Plaintiff incurred 
bills for doctors' treatment after her fall, and her con¬ 
dition is substantially the same that it had been before 
her operation. 

At the conclusion of plaintiff's case, except as to the tes¬ 
timony of a single witness, Florence Browning Griffith 
(Appellant’s Appx. 2(5), defendant moved the Court for a 
directed verdict for the defendant, assigning as the basis 
1 heretor that there was “no evidence to justify the plain¬ 
tiff's case going to the jury on any act of negligence’’ 
(Appellant's Appx. 24, 25). Action upon this motion was 
deferred, and plaintiff thereafter introduced the testi¬ 
mony of the said Florence Browning Griffith, Vice-Presi¬ 
dent of defendant corporation (Appellant's Appx. 26). 
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Plaintiff then having announced that there was no more 
testimony upon the question of negligence, the Court con¬ 
sidered defendant’s motion for a directed verdict and 
granted the same (Appellant’s Appx. 28, 29). 

Plaintiff apposed the granting of the motion for the 
directed verdict, and before the motion was granted stated 
specific grounds for apposing it (Appellant's Appx. 25, 
28). 

The Court directed the jury to return a verdict for the 
defendant and allowed the plaintiff an exception (Appel¬ 
lant's Appx. 28, 29). The judgment appealed from is based 
on this verdict. 

Statement of Points Relied on by Appellant on Appeal. 

1. The Court erred in sustaining defendant’s motion for 
a directed verdict. 

2. The Court erred in directing a verdict for the defend¬ 
ant. 

3. The Court erred in entering judgment on the directed 
verdict. 


Summary of Argument. 

1 . 

The owner of an office building or an apartment house, 
which is equipped with passenger elevators for the accomo¬ 
dation of persons having a right to use the same, is re¬ 
quired to exercise the highest degree of care for the pro¬ 
tection of passengers, in the maintenance and operation 
of such elevators. Less than the highest degree of care in 
such case is negligence. 
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2 . 

The effect of the ruling of the Court below was that, un¬ 
der the facts shown by the evidence in the case, the defend¬ 
ant was only required to exercise reasonable care; that 
there was no evidence of negligence on defendant's part. 
This ruling was erroneous. 

3. 

In view of the testimony to the effect that the halt, the 
lame and the blind constantly used the elevators in the 
building, referred to in this case, since most of the apart¬ 
ments therein were used as doctors' offices, the jury should 
lutve been permitted to determine whether it was negli¬ 
gence, in any event, for the floor of the elevator to have 
been waxed. Certainly, the jury should have been permit¬ 
ted to find whether the application of the wax had been 
ih a proper or safe manner; or whether the wax which 
had been applied had sufficiently hardened or dried at the 
time when the elevator was put into use, for it to have 
been safe for the use of infirm passengers. There was an 
abundance of proof from which the jury could have found 
or inferred negligence on defendant's part in applying 
this wax and in using the elevator at the time when 
plaintiff was injured. 

4. 

On a motion for a directed verdict for the defendant at 
the close of the plaintiff’s case, every fact offered in evi¬ 
dence for the plaintiff must be accepted as true; and, in 
addition, the plaintiff is entitled to the benefit of every 
reasonable inference deducible therefrom. 

There was substantial evidence that plaintiff was ser¬ 
iously injured by falling in defendant’s elevator while she 
was a passenger therein: substantial evidence tending to 
show that plaintiff’s fall was due to the fact that this ele- 


vator floor bad been freshly waxed; that the elevator was 
being used before the wax had hardened or dried; and 
that the condition of the wax, at that time, was such that 
the use of this elevator was a menace to passengers using 
it (Appellant’s Appx. 11, 12, 13, 17, 25). 

In view of this, it was error on the part of the Court 
below to direct a verdict for the defendant. 

ARGUMENT. 

I. 

Decree of Care Required of Defendant. 

The owner of an office building or an apartment house, 
having passenger elevators therein for the accommodation 
of persons lawfully in and going about the said building, 
is required to exercise the highest degree of care for the 
safety of persons lawfully using such elevators, both in the 
maintenance and in the operation of the same. While not 
insurers of the safety of their passengers, the precautions 
required of those maintaining and operating such elevators 
is equivalent to that required of common carriers. 

Munsev v. Webb, 37 App. D. C., 185; 231 U. S. 
150, 58 L. Ed. 162. 

“We see no distinction in principle between the de¬ 
gree of care required from a carrier of passengers 
horizontally, by means of railway cars or stagecoaches, 
and one who carries them vertically, by means of a 
passenger elevator. The degree of care required from 
carriers by railway or stagecoach is the highest degree. 
Neither is an insurer, but, in regard to each, care short 
of the highest degree becomes, not ordinary care but 
absolute negligence.” 

Mitchell vs. Marker, 62 Fed. 139, 22 U. S. App. 
325, 10 0. C. A., 306. (Opinion of Mr. Justice 
Lurton). 
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This doctrine is sustained in cases too numerous for all 
to be cited here: among these are Treadwell v. Whittier, 
80 Calif. 575, 22 P. 166; Hartford Deposit Co. v. Sollitt, 
172 Ill. 222, 50 N. E. 170; Kentucky Hotel Co. v. Camp, 
97 Ivy. 424, 30 S. W. 1014; Goodwell v. Taylor, 41 Minn. 
207, 42 X. W. 873; Sou. Building & Loan Assoc, v. Dawson, 
97 Tenn. 367, 37 S. W. 86. 

In the case of Treadwell v. Whittier, supra, SO Calif. 575, 
22 P. 166, the Court, among other things, said: 

“The aged, the helpless, and the infirm are daily us- 

1 ing these elevators. The owners make profit by these 
elevators, or use them for the profit they bring to them. 
The cruelty from a careless use of such contrivances is 
likely to fall on the weakest of the community. All, 
except the strongest are without the means of self¬ 
protection u])on the breaking down of the machinery. 
The law, therefore, throws around such persons its 
protection by requiring the highest care and diligence.’’ 

1 The same degree of care is required, both in the main¬ 
tenance of the elevator in a safe condition and in the actual 
running of it. It must be kept in a safe condition and oper¬ 
ated safely. 

Mitchell v. Marker, 62 Fed. 139, 22 U. S. App. 
325, 10 C. t\ A. 306. 

Byrd v. Bank, et aL, 16 Ga. A. 7, 84 S. E. 219. 

Shearod v. Forty First & P Ave. Corpn., 254 X. Y. 
618, 173 X. E. 891. 

O'Donnell v. Jordan, Marsh Co., 216 Mass. 613, 
103 X. E. 909. 

Tippecanoe Loan k T. Co. vs. Jester, 180 Ind. 357, 
101 X. E. 915. 

In Shearod vs. Forty First and P Avenue Corporation 
(1930), supra , 254 X. Y. 618, 173 X. E. 891, the Court held 
that negligence was a question of fact where an invitee, 
vdiile about to take the elevator to go to an office on an 
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upper floor of an office building, slipped and fell in front 
thereof, on a floor which was wet with soapy water, the 
record showing that the washing had been completed some 
15 minutes or more before the accident happened, and an 
accumulation of soapy water had been left at the particular 
place on the floor where the injury was sustained. 

In O'Donnell vs. Jordan, Marsh Co., supra, 216 Mass. 
313,103 X. E. 909, the Court found that the possibility of a 
person catching clothing on a hook near an elevator was 
such as to justify a finding of negligence in an action for 
death of an employee. 

The person having occasion to use an elevator, such as 
that involved in this case, is a passenger when the elevator 
door is open for his entrance. 

Chambers vs. Kupper-Benson Hotel Co., 154 Mo. 

App. 249, 134 S. \Y. 45. 

The degree of care required of the owners of office 
or apartment buildings, in the maintenance of the floors of 
public halls or lobbies is only ordinary care; hence the 
weight of authority appears to be that it is not negligence, 
as a matter of law, to wax such floors, although it may be 
negligence to apply wax in an improper manner or to per¬ 
mit the use of such floor before the wax has hardened or 
dried. Therefore, it becomes a question of fact in any par¬ 
ticular case whether the materials applied such, as wax, 
oil, or the like, have been put on in a safe manner; or 
whether sufficient time has elapsed since the application of 
such wax, oil and so forth, to make it safe for persons to 
walk or stand upon the floor where such substance has been 
applied. Ward v. Broadway Marlboro Realty Corp. (1930), 
241 X. Y. S. 472, 137 Misc. 71: Headlington v. Central 
Building Co. (1933), 137 Kansas, 350, 20 P. (2d), 816; 
ITesse v. Mittleman (1934), 145 Or., 421, 27 P. (2d), 1022. 
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In Ward v. Broadway Marlboro Realty Corp., supra, 241 
XI Y. S. 472, 137 Misc. 71, the Court said that liability may 
be predicated upon improper treatment in the application 
of materials or the manner of cleaning or repairing a 
floor, whereby it is negligently rendered slippery and un¬ 
safe for those who may use it during the process. 

In Hesse v. Mittleman (1934), 145 Or. 421, 27 P. (2d), 
1022, the Court affirmed a verdict against a landlord by a 
tenant of an apartment house who slipped on a tile floor, 
where the janitor had applied an excess amount of liquid 
veneer and kerosene containing oil, for the purpose of 
cleaning and beautifying the floor and permitted it to re¬ 
main. The jury were aided in reaching their conclusion by 
the fact that, after the accident, the tenant’s apron bore 
splotches of oil at various places, which she testified were 
not there before, to her knowledge. 

2 . 

The Court erred in holding that the defendant was only 
required to exercise reasonable care. 

Tn considering defendant's motion for a directed verdict 
the following discussion occurred, between counsel and the 
Court (Appellant's Appx. 25): 

Mr. Latimer (Attorney for Defendant). “I suppose 
it goes without saying, first, that the owner of the 
apartment house was not an insurer of the safety of 
persons who were invited.” 

The Court: ‘‘Reasonable care.” 

Counsel for the plaintiff specifically called the Court’s 
attention, at that time, to the difference between the waxing 
of an elevator floor, and the waxing or oiling of the ordin¬ 
ary floors of buildings (Appellant’s Appx. 25). 
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Iii granting defendant’s motion for a directed verdict 
and in instructing the jury, the Court, apparently, limited 
the application of the rule requiring the highest degree of 
care in the operation of an elevator, to the actual manipu¬ 
lation, or running of it (Appellant's Appx. 28, 29). 

The Court: “Ladies and gentlemen of the jury, 
I do not think there is in evidence any proof of negli¬ 
gence or want of care on the part of any one of the 
operators of this building.” 

“There is no claim that this elevator was negli¬ 
gently operated. It was not moving; it was not below 
the level of the floor; and there is no question except 
whether it is negligent to wax a floor, and I cannot 
see any negligence in that.” (Appellant’s Appx. 28, 
29.) 


3. 

The Court erred in not submitting to the jury the ques¬ 
tion of whether it was negligence to wax this particular 
elevator floor; or, if it were not negligence, per se, whether, 
either the waxing was improperly done, or the elevator 
used before the wax had sufficiently dried or hardened for 
it to be safe for passengers, either of which might have 
been negligence, and the proximate cause of plaintiffs in¬ 
jury. 

The following authorities are relied on among others: 
Hesse v. Mittleman (1934). 145 Ore. 421, 27 P. (2d) 1022; 
Shearod v. Forty First Pai&SwfTjbrpn. (1930) 254 N. Y. 
618, 173 N. E. 891; Ward v. Broadway Marlboro Realty 
Corpn., 241 N. Y. S. 472, 137 Misc. 71; Headlington v. Cen¬ 
tral Building Co. (1933) 137 Kan. 350, 20 P. (2d) 816; 
O’Donnell v. Jordan, Marsh Co., 216 Mass. 313, 103 N. E. 
909. 
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The undisputed evidence was that these elevators were 
in a building frequented by the afflicted and infirm. They 
served as the means for carrying the lame and the blind 
from one floor to another, in this building, which was tenant¬ 
ed, chiefly by physicians. Yet the Court held, as a matter 
of law, that there was no evidence of negligence on the de¬ 
fendant’s part; this ruling, apparently, recognized no dis¬ 
tinction between waxing an elevator floor, used by the crip¬ 
pled and the blind, and waxing the floor of the lobby or hall 
of an ordinary office building. However, the platform, or 
floor of a passenger elevator is an entirely different thing 
from the floor of a room, even in an office building. The 
floor of an elevator is as much a part of the whole lifting 
equipment as is the elevator door or cage. It would be an 
unreasonable restriction of the rule requiring the highest 
degree of care, which would permit of a contrary construc¬ 
tion. 

There was an abundance of direct testimony as to the 
unsafe condition of the elevator floor; that is to say the fact 
of plaintiff’s feet slipping from under her and her fall upon 
her back as described in her testimony (Appellant’s Appx. 
11,12); the condition of the wax on the elevator floor, which 
caused her to keep slipping when she tried to get up; the wet 
looking wax on her hands and clothing testified to by the 
plaintiff and other witnesses (Appellant’s Appx. 12, 13, 17, 
23); the admissions of the elevator operator, testified to by 
the plaintiff and, received in evidence without objection 
(Appellant’s Appx. 11, 15); the testimony of the witness 
Griffith, Vice-President of defendant corporation, that the 
elevator floors in this building were occasionally waxed. 
This evidence, uncontradicted, would surely have warrant¬ 
ed an inference being drawn by the jury that the waxing had 
been improperly or dangerously done, or that it had not 
sufficiently dried, or hardened, for the use of the elevator to 
have been safe, when plaintiff was invited into it, by its door 
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being open with the operator inside, when she became a pas¬ 
senger. The witness Griffith, who was Vice-President of 
defendant corporation, testified (Plaintiff’s Appx. 28) that 
it would be regarded as dangerous for anyone to enter one 
of the elevators in the building referred to, after waxing the 
floor of the elevator and before the wax had become dry and 
hard. Yet the Court held, as a matter of law, that there was 
no evidence of negligence on defendant’s part, despite all 
of this testimony. The evidence was material and conclu¬ 
sive that plaintiff was seriously injured by her fall on this 
elevator; that the wax on the elevator floor was “wet”; that 
it had been freshly applied and came off on plaintiff’s hands 
and coat; and that she sustained substantial damage as the 
proximate result of her fall. 


It was error to direct a verdict for defendant at the dose 
of plaintiff’s case, if there were any substantial evidence in 
I support of plaintiff’s claim; and plaintiff was entitled to 
! every reasonable inference in her favor which could have 
been drawn from the evidence which was introduced. 

On a motion for a directed verdict at the close of a plain¬ 
tiff’s case, every fact offered in evidence by the plaintiff 
must be accepted as true, together with every reasonable in¬ 
ference deducible therefrom. City & Suburban Ry v. 
i Cooper, 32 App. D. C., 550; Miller v. Gerstenberg, 43 App. 
D. C. 165. 

Condusion. 

It is respectfully submitted that there was substantial 
evidence in the case in support of plaintiff’s claim; that the 
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Court erred in directing a verdict for the defendant; and 
that the judgment of the Court below should be reversed. 

Respectfully submitted, 

RAYMOND S. NORRIS, 
THOMAS H. PATTERSON, 
Attorneys for Appellant. 

RAYMOND S. NORRIS, 
McLachlen Building, 

10th and G Streets, N. W., 
Washington, D. C. 

THOMAS H. PATTERSON, 
Woodward Building, 

Washington, D. C. 
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APPENDIX. 

1 . 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS AND PROCEEDINGS DESIGNATED 
BY APPELLANT. 

1 Complaint. 

1. The jurisdiction of this Court is founded upon the 
provisions of Section 6, Chapter 3, Title 11, of the District 
of Columbia Code, 1940 Edition (Section 44, Chapter 3, 
Title 18, of the 1929 Edition); and upon the fact that the 
complaint for damages is in excess of one thousand dollars 
($1,000.00) exclusive of interest and costs. 

2. On, to-wit, the 9th day of December, 1940, at approxi¬ 
mately 3 P. M., the plaintiff was lawfully in The Parkwood 
Apartment House, located at 1746 K Street, N. W., in the 
City of Washington, District of Columbia. She had just 
left the office of her surgeon-physician, Doctor Clayton H. 
Hixson, in said apartment house, after undergoing a phy¬ 
sical examination pursuant to the operation which her said 
surgeon had performed on her theretofore on October 16, 
1940. 

3. As the plaintiff proceeded into the elevator at the 
floor on which her surgeon’s office was located, for the pur¬ 
pose of being carried to the street floor of said apart- 

2 ment house building, she slipped and fell to the floor 
thereof, sustaining the injuries hereinafter com¬ 
plained of. 

4. That on said date and at approximately the hour 
aforesaid, the defendant, through its agents, servants, or 
employees, carelessly and negligently allowed the said ele¬ 
vator to be operated with the floor thereof in a highly dan¬ 
gerous condition due to a freshly applied quantity of grease, 
wax, oil, or other cleaning substance. 
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5. That as a result of the careless and negligent oper¬ 
ation of said elevator by an employee of the defendant, in 
the manner aforesaid, the plaintiff suffered so violent a fall 
that the operative work theretofore performed on her by 
her surgeon, and by him pronounced well and healed, was 
undone and the anterior wall of her vagina became detach¬ 
ed from the underlying structures and protruded through 
the vaginal orifice, and she was otherwise injured, bruised 
and shocked. 

6. The plaintiff has suffered intense pain continuously 
since the date of said fall, and has been permanently in¬ 
jured; she will be compelled to undergo further surgical 
treatment and operations in the hope of relieving her suf¬ 
fering to the lowest extent possible; she has been rendered 
totally unable to perform her former usual household and 
other duties; and she has been compelled to expend large 
sums of money for medicines and medical treatment to the 
date of this complaint, and will have to continue doing so in 
the future; all to the plaintiff's damage in the sum of 
twenty thousand dollars ($20,000.00). 

WHEREFORE, the plaintiff demands judgment against 
the defendant in the sum of twenty thousand dollars ($20,- 
000.00) and costs. 

Plaintiff demands a jury trial. 

RAYMOND S. NORRIS, 
Raymond S. Norris, 

606 McLachlen Building, 
Washington, D. C. 

Attorney for Plaintiff. 

* # • • • 

Endorsed: Filed March 9, 1942. 

Charles E. Stewart, Clerk. 
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3 Answer to Complaint. 

First Defense. 

1. Defendant admits the jurisdiction of the Court. 

2. Defendant admits the first sentence of paragraph 2 
of the complaint, but is without sufficient knowledge or 
information to form a belief as to the truth of the other 
averments of said paragraph. 

3. Defendant denies that the plaintiff fell at the time 
and place alleged but admits that she slipped as she was 
getting on the elevator. Defendant is without sufficient 
knowledge or information to form a belief as to the truth of 
the other averments of paragraph 3 of the complaint. 

4. Defendant denies the averments of paragraph 4 of 
the complaint. 

5. Defendant denies that plaintiff suffered a fall as a 
result of careless or negligent operation of said elevator. 

6. Defendant is without sufficient knowledge or infor¬ 
mation to form a belief as to the truth of the aver- 

4 ments of paragraph 6 of the complaint. 

Second Defense. 

Defendant says that if the plaintiff was injured as alleged 
her injuries were the result solely of her failure to exercise 
ordinary care for her own safety and not as the result of 
any negligence upon the part of this defendant. 

Third Defense. 

Defendant says that if the plaintiff was injured as al¬ 
leged her injuries were the result of her failure to exercise 
reasonable and ordinary care for her own safety and that 
such failure constituted negligence upon her part which di¬ 
rectly and proximately contributed to her alleged injuries. 

CLEPHANE, LATIMER & HALL, 

By J. Wilmer Latimer, 

Attorneys for Defendant, 

843 Investment Building. 
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We hereby certify that on the 19th day of March, 1942, 
we served the foregoing answer on Raymond S. Norris, 
Esq., attorney for plaintiff, by mailing copy thereof to said 
attorney at his address 606 McLachlen Building. 

CLEPHANE, LATIMER & HALL, 
Bv J. Wilmer Latimer, 

Attorneys for Defendant, 

S43 Investment Building. 

* • • * • 

Endorsed: Filed March 19, 1942, 

Charles E. Stewart, Clerk. 


5 Pretrial Proceedings. 

STATEMENT OF NATURE OF CASE: 

Suit for damages for personal injuries allegedly sus¬ 
tained by plaintiff, a patron of doctor who was tenant in 
defendant's building, as result of fall in elevator of Park- 
wood Apt. Negligence charged is manner of maintenance, 
in that excessive wax or other substance was permitted to 
remain on floor of elevator, which caused fall. 

Defendant denies negligence, claiming accident was due 
solely to negligence of plaintiff, or, in alternative that she 
was guilty of contributory negligence; also denies injuries 
complained of by plaintiff were caused by fall. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations, unless modified by the Court to pre¬ 
vent manifest injustice: 

Plaintiff’s counsel will furnish defendant’s counsel with 
detailed list of expenses and losses expected to be proved 
at trial, with a view that same may be admitted without 
formal proof at time of trial. 
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Plaintiff agrees to physical examination of plaintiff prior 
to trial, without formal application but within reasonable 
notice so as not to delay the trial of the case. 

Expert witnesses are limited to three on each side. 

It is agreed between the parties that the deposition of 
Dr. Clayton Hixson may be taken without formal applica¬ 
tion but within reasonable time, if so advised, prior to trial. 

Dated: May 22, 1942. 

JAMES M. PROCTOR, 

Pretrial Justice . 

Attorneys authorized to act: 

R. S. NORRIS, 

R. S. Norris, 

Plaintiff. 

J. W. LATIMER, 

Clephane, Latimer & Hall, 

Defendant. 

• • • • • 

Endorsed: Filed May 22, 1942. 

Charles E. Stew^art, Clerk. 

6 Memorandum, October 19,1942: 

Jury sw’orn, taking of evidence begun, motion on 

behalf of defendant argued. 

• • • • * 

Memorandum, October 20, 1942: 

Trial resumed, same jury, motion for a directed verdict 
for defendant granted after considering of plaintiff in op¬ 
position. 

Directed verdict for defendant taken. 

• • • • • 
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I Verdict and Judgment. 

This cause having come on for hearing on the 19th day 
of October, 1942, before the Court and a jury of good and 
lawful persons of this district, to wit: 

* * # • * 

who, after having been duly sworn to well and truly try the 
issues between Ida E. McKay, plaintiff, and Parkwood 
Owners, Inc., a corporation, defendant, and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 20th day of October, 1942, that they find for 
the defendant against said plaintiff by direction of the 
Court. 

Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 

CHARLES E. STEWART, 

Clerk , 

By R. Page Belew. 

, Deputy Clerk. 

By direction of 

Justice Jennings Bailey. 

* * * • * 

Endorsed: Filed Oct. 20, 1942. 

Charles E. Stewart, Clerk. 


63 Notice of Appeal. 

Notice is hereby given this 19th day of November, 
1942, that the plaintiff hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court, entered on the 20th day of October, 
1942, in favor of the defendant against plaintiff. 

RAYMOND S. NORRIS, 

Attorney for Plaintiff. 
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Attorneys for the defendant, 

Clephane, Latimer and Hall, 

Investment Building, 

Washington, D. C. 

* # * • # 

Endorsed: Filed Nov. 19, 1942. 
Charles E. Stewart, Clerk. 


64 Statement of Points Relied on on Appeal. 

1. That the Court erred in sustaining defendant’s 
motion for a directed verdict. 

2. That the Court erred in directing a verdict in favor 
of defendant. 

3. That the Court erred in entering judgment on the di¬ 
rected verdict. 

RAYMOND S. NORRIS, 

THOMAS H. PATTERSON, 

Attorneys for Plaintiff. 

• • • • • 

Endorsed: Filed Dec. 1, 1942. 

Charles E. Stewart, Clerk. 


65 Designation of Record on Appeal. 

The Clerk will kindly prepare record on appeal in 
the above-entitled cause, to include therein the following: 

1. Complaint 

2. Answer 

3. Pretrial proceeding 

4. Memorandum of proceedings at trial 

5. Transcript of evidence 
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6. Defendant’s motion for a direct verdict, plaintiff’s 
opposition thereto with points therefor, and memo¬ 
randum of the granting of said motion and of plain¬ 
tiff’s exception thereto. 

7. Memorandum of the Court’s instructions to the jury 
i to return a verdict for the defendant. 

8. Verdict and judgment 

9. Notice of appeal 

10. Statement of points on which appellant will rely on 
appeal. 

11. This designation 

RAYMOND S. NORRIS, 

66 THOMAS H. PATTERSON, 

Attorneys for Plaintiff. 

Service of the within designation of 
record on appeal, and statement of 
points relied on on appeal, had on 
the defendant by mailing copies there¬ 
of to Olephane, Latimer and Hall, In¬ 
vestment Building, Washington, D. C., 
attorneys of record for the defendant, 
on December 1, 1942. 

(Signed) Raymond S. Norris, 

Attorney for Plaintiff. 

• ♦ ♦ * • 

, Endorsed: Filed Dec. 1, 1942. 

Charles E. Stewart, Clerk. 

9-12 Excerpts from Testimony of Witnesses and Other 
Proceedings, Contained in Typewritten Tran¬ 
script Made a Part of Record on Appeal. 

The above-entitled cause came on for hearing before Mr. 
Justice Bailey and a jury on October 19, 1942. 
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Appearances: 

For the plaintiff: Raymond S. Norris, Esquire, and 
Thomas H. Patterson, Esquire. 

For the defendant: Clephane, Latimer and Hall—J. 

Wilmer Latimer, Esquire. 

***** 

13 Ida E. McKay was called as a witness for and in 
her own behalf and, having been first duly sworn, 

was examined and testified as follows: 

Direct Examination, by Mr. Patterson: 

Q. State your full name. A. Ida E. McKay. 

***** 

Q. Where do you reside? A. 214 Bryant Street, North¬ 
east. 

Q. Are you the plaintiff in this case? A. Yes. 

Q. What is your age? A. I am 61 years old. 

Q. Prior to October, 1940, had you suffered from 

14 an infirmity of any kind? A. Yes. I was sick for 
two or three years, and I was operated on but I had 

a little difficulty in getting a doctor to operate on me. I had 
been to two or three doctors, and was kind of afraid myself 
because I have an inward goiter, and they wanted me to 

have that removed before I vras operated on. * * * 

***** 

Q. Did you employ Dr. Clayton H. Hixson to treat you, 
in 1940? A. Yes. 

Q. For what condition did Dr. Hixson treat vou? A. 
Well, I had just family trouble, and I went there and he 
treated me for that. Also he treated me for my goiter to 
get me in condition. 

Q. What is the designation of the female trouble for 
which Dr. Hixson treated you? A. He called it collapse 
of the uterus. 

Q. How long had you suffered from that collapse of the 
uterus? A. For two years. 

Q. Had it been necessary for you to wear or to use any 
surgical appliance of any kind? A. Yes, a pessary. 
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Q. For how long a time did Dr. Hixson treat you before 

he operated? A. Well, I should judge about four months. 

• « • 

• • • • • 

15 Q. Well, did he operate on you? A. Yes, he did. 
Q. For your utero trouble? A. Yes. 

Q. Where did the operation take place? A. In Co¬ 
lumbia Hospital. 

Q. When? A. On the 16th day of October, 1940. 

Q. Following the operation how long did you remain in 
the hospital? A. Until the first day of November. 

Q. Then where did you go ? A. Then they brought me 
home in an ambulance and I stayed in bed—or, for about 
a week afterwards. 

Q. Did you get up then? A. I got up and kind of 

16 got around the room. Then, on the 13th day of No¬ 
vember, the doctor told me to come to the office so he 

could make an examination of his work. He had to do that 
at the office. So, on the 13th it was raining— 

Q. (Interposing) Do you mean the 13th of November? 
A. Yes. He told me then to come “on Monday, not to come 
out in the rain. I went there on Monday and he was very 
pleased; and he told me to stay at home, to lie around. 
Then I went back again the latter part of the week. So I 
continued to go there for a couple of times a week for him 

to see how his work was getting along. * * * 

• • # • • 

1 Q. You went there periodically until the 8th day of 

December? A. Yes. 

• • • • • 

17 Q. Did your condition improve or get worse fol¬ 
lowing the operation? A. It improved. I was just 

like I had been three or four years before I was ever taken 
sick. 

• * • • • 

| Q. When was the last day that you went to see Dr. Hix¬ 
son at his office? A. I went to see him on the last day of 
.January. 
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Q. I don’t want that. Getting back, did you go 
IS there on or about the 9th of December? A. Yes. 

Q. Who took you? How did you get there? A. 

A man by the name of Thornton. * # * 

• * • « * 

Q. Did you walk in by yourself? A. Yes, sir. 

Q. Did you go to the doctor’s office? A. Yes, sir. 

Q. What happened there? A. * * * Of course, the doc¬ 
tor made a full examination, and he said, “Mrs. McKay, 
you are a well woman.” He said, “You won’t have to come 
back any more.” He said, “I will discharge you.” He had 
not yet sent me my bill or anything, until after he dis¬ 
charged me. 

So I walked out, and walked down the hall. There were 
two elevators, but the far one, that elevator was there and 
it was open. The colored man was sitting in there reading. 
I walked into the elevator, and when I got in, I imagine 
about six or eight inches, my feet just flew from under me, 
and I had no one to help me, and the fellow was sitting 
there. But of course it was very quick, it happened so 
quickly that I didn’t know just what had struck me. I fell, 
and of course I landed with a crash. 

19 Q. In what position did you fall? "What part of 
your body struck the floor? A. My feet flew right 
out from under me and I fell on my back. 

Q. Did you go all the way down? A. Oh, yes, all the 
way down. I had to when I fell. 

Q. Did you try to get up then? A. Yes, I tried to get 
up. I reached my hand up, and as I would reach it would 
slide, and it came to me then what it was, and I said to the 
colored man, “You must have just waxed this elevator, 
didn’t you?” He said, “Yes, ma’am.” Then he helped me 
up. I couldn’t get up. 

Q. How many efforts did you make to rise? A. I guess 
two or three. I was mighty nervous and shaken up. 

Q. Did you fall back when you tried to do that? A. No, 
I didn't fall back, but I kept slipping. 
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Q. Did you look at the floor to see what it looked like? 
A. I could see that it had been freshly waxed. 

Q. Could you see any wax? A. I could see it was wet. 
Q. Did you look at your hands when you got up? A. 
Yes, sir. 

Q. What was on them? A. They were all kind of sticky 
and you could tell it was wax. It gets kind of wet looking 
after a little while. 

Q. Did you examine your clothing, your dress or shoes? 
A. At the time I didn’t, and I was nervous. The colored 
man sat me on a stool for a little while and closed the 

20 door. Then he carried me down to the first floor and 
walked over with me to a bench that sits in the hall 

right in front of the switchboard. There is a bench there. 
He said for me to sit there for a little while. He left me 
there, and 1 sat there, and in about five minutes or maybe 
three minutes, I couldn’t tell exactly, Dr. Hixson came down 
and came right over to me # 

Q. Just a moment. How did you get out of the building? 
A. Well, he first got me a drink of water, and helped me 
out, and I walked out to the car where this man was waiting 
for me. 

• • • • • 

Q. Were you able to get into the automobile alone? A. 
Oh, no, Dr. Hixson helped me. This man took hold of one 
arm and Dr. Hixson the other and put me in the automobile. 

Q. When you fell and immediately after the fall did you 
feel any pain? What was your sensation? A. Of course 
I felt very much shaken up. Like anybody would when 
they get a sudden fall. I couldn’t tell you the sensation, 
but I was pretty shocked. 

Q. Were you able to walk when you first got out? A. 
The elevator man took hold of my arm and walked me over 
from the elevator to the bench. 

Q. Did you at that time or thereafter look at your 

21 coat or shoes to see the condition of them? A. Well, 
I did, yes. 
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Q. What did you observe? A. My coat had all this 

kind of white stuff on it, like I suppose it was the wax. 

# # # # * 

Q. What was your condition when you reached home? 

A. I was very nervous, * # *. 

• # • • • 

Q. Did you go to bed? A. Yes, sir. 

♦ # * • • 

Q. How long did you remain in bed after that? A. I 
was in bed a week. 

Q. Describe to the jury your condition during that week. 
A. Well, of course, I felt very nervous, as anyone 

22 would feel after going through this operation as I 
had. And, you know, it was a shock. I didn't know 

until I stood up that there was something wrong with me. 
Then my stomach felt nervous and trembly, you know. After 
I got up and got on my feet I found out I had torn the lin¬ 
ing. I didn’t know that until the doctor said I would have 
to come to his office. I went to his office and he, or course, 
had to fix things up. That is what he told me had happened 
to me. So after having the operation to get rid of wearing 
the pessary, I had to put one right back on again. 

Q. And this pessary is applied by yourself or by the 
doctor? A. I have to go to a doctor to have it done. I 
can’t do it mvself. 

Q. Have you been required to wear it ever since? A. 
I have, # * *. 

• • * • • 

Q. Has that condition continued up to the present time? 
A. Yes. 

• • * • • 

23 Q. Do you know what your doctors’ bills have 
been since the day you fell? I do not want anything 

before that. A. Well, you see, Dr. Hixson went away on 
the first of February to war. 

Q. Where is Dr. Hixson now? A. I don’t know. He 
went into the army. I went to him and each time I went I 
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paid him. On account of my having been operated on and 
bhing under expense he only charged me $3. 

Q. Do you mean $3 a visit ? A. For a visit and to insert 
the pessary. Now I have to pay $5. 

Q. How much did you pay Dr. Hixson, if you recall? A. 
'Well, $3 a visit, and then a dollar for my taxi fare, which 
would be $4 for that time. Then I went to him twice a week 
from the middle of December until the last day of January. 
[ imagine it would be around seven or eight times. I should 
think so. 

♦ # # • • 

Q. Have you had any doctors give you treatment since 
Dr. Hixson went away? A. Yes. I went to another doc¬ 
tor ; 1 was asked to go and I went to him. Then I went to 

Dr. Coakley who had been in the same building. 

• * • • • 

25 The Court: Explain your condition now as com¬ 
pared to what it was before the operation. 

By Mr. Patterson: 

Q. Mrs. McKay, do you understand the question? A. 
Yes, I understand the question, but just don’t know how to 
answer you. I was sick before the operation and I am sick 
now. 

• • • • • 

Q. Do you feel better or worse? A. I feel just like I did 

before I was operated on. 

• • • • • 

26 Cross Examination, by Mr. Latimer: 

Q. Mrs. McKay, what time in the day did this ac¬ 
cident take place? A. It happened around about three 
O’clock in the afternoon, between three and four. • • • 

1 Q. Had you gone up to Dr. Hixson’s office in the ele¬ 
vator? A. Not in that one. There are two elevators and 
I went in the first one in going up, but because when I got 
there the man was standing there I went in the elevator. 
But I had gone up in this other elevator at other times. But 
1 had never had any trouble because it wasn’t waxed. 
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Q. About how many times a week had you visited Dr. 
Hixson’s office from the time you started with him until the 
last of January, 1941? A. Well, I don’t know. It was a 
good many times. I went to him for about four months, 
and when I first started to go to him I was in right bad con¬ 
dition and used to go twice a week. * * * I judge I went eight 
times a month or maybe nine times. 

Q. That would be about 32 times or perhaps a little 
more. A. Yes. 

Q. You never observed anything wrong with the condi¬ 
tion of the floor of the elevators on any previous occasion, 
did you? A. I never had any trouble until that day. 

Q. They were nice and clean? A. Yes, they were al¬ 
ways clean. 

# # * # • 

Mr. Patterson: Your Honor, I have talked to Mr. 
Latimer and it is agreed that the defendant owned 

and operated this building on this occasion. 

* • * # # 

By Mr. Latimer: 

Q. Mrs. McKay, you said that following your fall the 
operator of the elevator told you he had just waxed it? A. 
Yes, he did. 

Q. You are quite sure that he told you that? A. Yes, 
sir. He told me positively he had just waxed it. 

Q. Did you understand from that that he meant it was 
immediatelv or verv shortly before? A. I under- 
28 stood it had been done very shortly before. I imagine 
he may have just finished when he brought the ele¬ 
vator up, but I couldn’t see it. 

• • • • • 

Q. The elevator was stationary when you got on it? A. 
Yes, sir. 

Q. And it was stationary when you slipped? A. Yes, 

sir. I walked right in. 

• • • • • 
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29 Lottie Lufield Lickner was called as a witness for 
and on behalf of the plaintiff and, having been first 

dhlv sworn, was examined and testified as follows: 

'Direct Examination, by Mr. Patterson: 

Q. Please state your full name. A. Lottie Lufield Lick¬ 
ner. 1 

• * • • • 

Q. Are you related to Mrs. Ida E. McKay, the plaintiff 

sitting here ? A. Yes, I am. I am her daughter. 

• • # • * 

Q. Were you living in the home with your mother 

30 before and after December 9, 1940? A. Yes. 

What was your mother’s condition following the 
operation she had in the month of October and up to the 
9th of December, 1940, as you observed it? A. Well, she 

was getting along very well after the operation. 

* * • • • 

Q. Did you see your mother when she left home to go 
to Dr. Hixson’s office on or about the 9th of December, 
1940? A. Yes. 

Q. What did you observe as to her condition in the home 
that day before she went? A. Well, she was feeling very 
good that morning before she left. 

Q. Was she up and around? A. Yes. 
i Q. Had she been up on her feet and going around prior 
to that day, following the operation? A. Yes. 
i Q. For how long a time? A. I don’t know how long a 
time. Since the operation she had been getting better, and 
she had been able to get up and to get around. 

31 Q. Did you observe her clothing as she left the 
house to go to the doctor’s office? A. Yes. 

Q. In what condition was her clothing? A. Well, nat- 
urallv thev were clean. 

W * 

Q. How did she go from the home to Dr. Hixson's of¬ 
fice? A. Mr. Thornton took her in his car. 

• # • • * 

Q. Did she walk out to the car herself ? A. Yes, she did. 

• • • • • 
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Q. When did you next see your mother? A. When she 

came home from the doctor’s office. 

• # # • • 

Q. Were you there when she came in? A. Yes, I was. 
Q. Did you observe her appearance? A. Yes, I did. 

Q. Did you observe the condition of her clothing? A. 
Yes. 

Q. Tell his Honor and the jury, first, what you observed 
as to your mother’s appearance when she came home. A. 
When she came in she was nervous and upset, and she 

32 had been—well, it looked like it was wet stuff all over 
her coat and her hands. 

t • • * • 

Q. Did she complain of anything? Did she make any 
complaint of her physical condition? Do not tell what she 
said to you but what you saw. A. Well, she was nervous 
and upset. I put her right to bed when she came in. 

Q. How long did she remain in bed? A. Well, I think 
she was in bed for a week or so. 

Q. Did any doctor come to see her? A. Yes. She had 
the doctor, and I called Dr. Hixson that evening when she 

came in to find out what I could do for her. 

• • * • • 

33 Q. After she got up—and did you say it was after 

about a week? A. Yes, sir. 

Q. Then what was her condition? A. When she got up 

she wasn’t able to get around like she was before she went. 

• • • • • 

Q. What has been your mother’s condition ever since 
up to today, if you have observed it? A. She is just the 

same as she was before she was operated on. 

• • • • • 

Cross Examination, by Mr. Latimer: 

Q. Mrs. Lickner, you spoke of the doctor coming to see 
her the evening that she came home and was so upset from 
her visit to Dr. Hixson. Did a doctor come to see her that 


evening, would you say? A. No, I don’t think I 

34 said the doctor came to see her that evening I called. 

Q. Did any physician come to see her in the week 
that she was in bed? A. I think she had a doctor but am 
not sure about it. 

• • • • • 

35 Thereupon 

Adele S. Davis was called as a witness on behalf of 
the plaintiff and, having been first duly sworn, was exam¬ 
ined and testified as follows : 

Direct Examination, by Mr. Patterson: 

Q. State your full name, Mrs. Davis. A. Adele S. Davis. 
Q. Where do you reside? A. 1362 Otis Place, North¬ 
west. 

Q. • * • Were you employed in the fall and winter of 
1940? A. Yes. 

Q. By whom? A. By Dr. Clayton H. Hixson. 

Q. At what address? A. At 1746 K Street, Northwest, 

Parkwood Apartments, No. 77. 

• • * * • 

Q. In what capacity? A. I was secretary and assistant, 
and nurse. 

• # * • # 

36 Q. Do you know the lady, Mrs. McKay, sitting 
here? A. Yes, I do. 

Q. Was she one of Dr. Hixson’s patients while you were 
there? A. Yes, she was. 

Q. Were you always present every time she visited the 
doctor? A. Yes, I was present every time she came over 
and assisted him with his treatments. 

• • • t • 

Q. Describe to the Court and jury what you observed as 
to Mrs. McKay’s condition when she first came, when she 
first saw the doctor after she came there. A. Her condi¬ 
tion was bad—in very bad state of health—condition. She 
was treated for over a month in preparation for this oper¬ 
ation. 
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lie built her up for this operation, and after the opera¬ 
tion she was ever so much better. 

Q. Did you see her after the operation? A. Yes, 

37 I did. 

Q. Where did you see her? A. In the Doctor's 

office. 

• • • # • 

Q. Do you remember a particular visit on or about De¬ 
cember 9, 1940? A. I believe that was a final visit. 

Q. You were there when she got there that day? A. 
Yes, I was. 

Q. Did you observe her condition? A. Yes, I did. She 

was ever so much better. She looked better. 

• • # # • 

38 Q. How long did she remain in the office with you 
before the doctor saw her? A. About ten minutes. 

She was telling me how well she felt—felt better—a differ¬ 
ent person. 

Q. Did you note particularly the appearance of her wear¬ 
ing apparel when she came in? A. No, she always looked 
clean and neat. 

Q. Anything unusual ? A. Nothing unusual at all. 

• • • * • 

Q. Did the doctor look her over? A. Oh, yes. He gave 
her the final check-up. 

Q. What do you mean by that? A. He gave her a spinal 
examination and told her that she wouldn’t have to come 
back any more. 

Q. You were present when he said that? A. I was 
present and he discharged her. 

Q. Did she go out alone? A. Yes, she did. 

• • • • • 
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39 Thereupon 

Charlotte Lee Martin was called as a witness on 
behalf of the plaintiff and, having been first duly sworn, 
was examined and testified as follow's: 

Direct Examination by Mr. Patterson: 

Q. State your full name. A. Charlotte Lee Martin. 

Q. Where do you reside? A. 214 Bryant Street, North¬ 
east. 

• * * • • 

Q. Are you related to Mrs. McKay? A. I am her 
daughter. 

• • • • * 

40 Q. Were you living -with her prior to the opera¬ 
tion she had in October, 1940? A. Yes. 

Q. What was your mother’s condition, as you observed 
it prior to that date? A. She was in a very bad condition. 
She was very bad off. Very ill. 

Q. Did she walk around freely, or with difficulty? A. 
Difficulty. 

0. What doctor treated her? A. Dr. Hixson. 

Q. Do you recall the occasion when she was operated on? 
A. Yes. 

• • • # • 

Q. Did you see her daily following her return home from 
the hospital? A. l~es. 

Q. What did you observe as to her condition day after 
day following the operation? A. She was very 

41 much better. 

• • • • • 

Q. Did she go to visit the doctor after that? A. Yes. 

• • • • • 

Q. Did you see her on the day she went to the doctor’s 
office about December 9? A. In the morning. 

Q. You say “in the morning”? 

• • * • • 
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42 Q. Describe her condition that morning, as you 
observed it that morning before you left her. A. 

She was around the house. She seemed well enough. 

Q. Was she up before you went to work? A. I really 
cannot remember that. 

Q. She was better than she was before she came from 
the hospital? A. Yes, very much better. She was getting 
well. 

Q. Did you see her that evening when you came home? 
A. Yes. She was in bed when I came home. 

Q. Where was she? A. She was in bed. 

• ♦ ♦ # # 

Q. How did she look? A. She looked very 

43 shaken. 

Q. Did she complain of any discomfort! A. Her 
leg and her back. 

Q. Did you see her daily after that? A. Yes. 

• * • • • 

Q. What has been her condition up to the present time, 
as you observed it? A. She is practically as bad off as 

she was before the operation. 

• * ♦ • • 

Q. Prior to this operation did she have to wear any ap¬ 
pliance of any kind ? A. Yes, sir. 

Q. Following the operation, before this date that you 
just told us about in December, did she wear them? A. 
No. 

Q. Does she now? A. Yes. 

Mr. Latimer: No questions. 

(The witness left the stand.) 

Mr. Patterson: Call Mr. Thornton. 
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44 Thereupon 

Frank Thornton was called as a witness on behalf 
of the plaintiff and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

1 Direct Examination by Mr. Patterson: 

1 Q. Mr. Thornton, * * * What is your name ? A. Thorn¬ 
ton. 

Q. What is your full name ? A. Frank. 

Q. Where do you reside? A. 25 Todd Place, North¬ 
east. 

• • • • • 

Q. What is your business? A. Contracting, slate roof¬ 
ing, sheet metal work, building material, anything that 
comes along—was then—I am going out as night watchman 
now. 

• • • • • 

Q. Do you know Mrs. Ida E. McKay, sitting here? A. 
Yes. 

45 Q. How long have you known her ? A. About 11 
years. 

1 Q. Did you drive her around in your automobile in the 
fall of 1940? A. Yes, sir. 

I carried her to the doctor over at K Street, 1740, I be¬ 
lieve, but I do not know what number it is. 

• • • • i 

Q. Did you carry her from her home to the doctor’s more 
than once? A. Yes. Once or twice a week until she went 
to the hospital. 

Q. Did she pay you for it? A. Yes. 

Q. When she w’ent to the hospital, did you take her 
# * A. No, sir. 

Q. Did you observe her movements and her condition 
when you w*ere taking her to the doctor’s office before the 
operation ? A. When I first started taking her over there, 
we had to help her out of the car and into the house. Be- 
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fore she was finished, she was getting around herself. Then 

she went to the hospital. 

* * • # • 

46 Q. Did you take her to K Street to the doctor’s 
office after the operation ? A. Yes, sir. 

Q. How often? A. I carried her once every two weeks. 
She didn’t have to go often then like she did before. 

Q. What did you observe as to her condition following 
the operation, as to her movements, and so forth? A. Why, 
she was in good shape at the time that she started back to 
the doctor’s office after the hospital operation. She didn’t 
have to go but just for a check. 

Q. Did she get in the automobile herself? A. Yes, sir. 
Q. Do you remember taking her there about the 9th day 

of December, 1940? A. Yes. 

♦ # * # • 

Q. Did she get into the automobile by herself ? A. Yes, 
sir. 

47 Q. Did she get out by herself ? A. Yes, sir. 

Q. And went into the building by herself? A. 

Y'es, sir. 

Q. How long was it before she came out of the build¬ 
ing? A. I do not think it was above thirty minutes. I had 
to move the car and I thought to myself, “I better go see 
how long she is going to be before I move the car again 
for good.” It was four o’clock and I couldn’t park there. I 
started to go in the building and then I found the doctor 
helping her out. I hurried back to the car. I thought she 
had fainted. She got right into the car, and the doctor was 
helping her in. I saw her shoes all skinned up. I said, 
“What is the matter with your shoes?” She says, “I fell 
in that elevator and got wax all over my shoes and my 
heels. ’ ’ I saw something on her hand. I said, “What is the 
matter with your hands ? ’ ’ And she said the same thing. 

Q. What did it look like? A. It looked like a gray 
paint, just enough for you to notice it. 
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. Q. Did you notice her shoes? A. Yes, when she was 
trying to get her foot in the door—like that. I thought 
I would have to put it in for her. 

Q. What did her shoes look like? A. Her shoes? 

Q. Yes. A. She had knocked the bark off. The skin 
off. * # * 

• • • • • 

48 Q. What color was it? A. It looked like a gray 
paint. 

Q. The same color as her hands? A. Yes. 

• • • • • 

Q. You took her home? A. Yes. 

• # • • • 

Q. When did you see her again? A. A couple of weeks 
afterwards I went there; my wife asked me to go over and 
see how she was getting along. She was in bed about four 
weeks. 

!Q. Was she making any complaint? A. She was in 
pqin, sick, is all I know; couldn’t get up. 

* t • • • 

49 Q. Did you ever take her to the doctor after that? 

A. Yes, sir. 

* • * • • 

Q. In the automobile? A. Yes. 

iQ. Could she get in and out by herself? A. No; I had 

to help her out and I had to help her in. 

• • • • • 

51 Mr. Latimer: If the Court pleases, we believe 
that under the charges there has been no evidence to 
justify the plaintiff’s case going to the jury on any 
act of negligence. I hesitate somewhat to address a 
Judge of your experience and familiarity with the 
authorities, because you must have had put to you 
questions— 

! The Court: You may proceed. 
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Mr. Latimer: I will briefly state the grounds and 
refer to a few of the cases, some of w r hich are very 
frequently cited. 

I suppose it goes without saying, first, that the 
owner of the apartment house was not an insurer of 
the safety of persons who were invited. 

The Court: Keasonable care. 

* * * * • 

54 The Court: Do you have any cases, Mr. Patter¬ 
son? 

Mr. Patterson: I suggest that the waxing of an 
elevator floor is an entirely different matter from 
the waxing of any floor. Elevators are dark, they 
are often crowded, and, at the very best, very dan¬ 
gerous instruments. I think the placing of any wax 
on any elevator floor is negligence. The manner 
in which this was done was negligence, permitting 
the operation of the elevator proximate to the time 
of the accident, as is shown here. That there was a 
surplus amount of wax is indicated by the condition 
of the plaintiff’s hands and clothing and shoes. 

There is a great difference between oiling this 
floor (indicating) or waxing the linoleum of this 
floor—between that and waxing a small elevator 
floor in the condition under which passengers are 
often crowded in them. Waxing at all was negli¬ 
gence, and the evidence shows that there was a sur¬ 
plus of wax, even if it were at all proper to do it. 

The Court: I think X shall hear it tomorrow morn¬ 
ing at ten o’clock. 

(Whereupon, at 3:45 o’clock p. m., an adjourn¬ 
ment was taken until tomorrow, Tuesday, October 
20,1942 at 10 o’clock a. m.) 
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Proceedings. 

• • • • * 

Florence Browning Griffith was called as a witness for 
and on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination by Mr. Patterson: 

Q. State your full name. A. Florence Browning Grif¬ 
fith. 

Q. Are you married? A. I am. Mrs. J. B. Griffith. 
i Q. You live at 1746 K Street, known as the Parkwood 
Apartments? A. Yes, sir. 

Q. Are you connected with the Parkwood Owners, Inc., 
in any way ? A. I am one of the owners, and vice president 
of the company. 

Q. How long have you lived in that building? A. I 
have lived in that building since 1927. My husband had 
maintained his office there since 1923. 

1 Q. What sort of office? A. He was an ophthalmolo¬ 
gist ; or he was. He is deceased now. 

Q. That means a physician who treats eyes? A. 
57 Yes, sir. 

Q. How’ many doctors had their offices, or ap¬ 
proximately how many had their offices in the Parkwood 
Apartments on December 9, 1940? A. I really couldn’t 
say without looking it up. 

Q. More than one? A. Yes. 

Q. A dozen? A. More than a dozen. 

Mr. Latimer: I think we have a memorandum 
showing the number. 

Mr. Patterson: If you will give it to me it will be 
very helpful. 

Mr. Latimer: Twenty-six doctors’ offices; one 
nurses’ examining board; and eight apartments. 

! Mr. Patterson: Might it be stipulated? 

Mr. Latimer: Yes. 
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Mr. Patterson: It is stipulated that as of the 
date of this accident we now refer to, there were in 
this building twenty-six doctors’ offices, one nurses’ 
registry, one nurses’ examining board and eight 
apartments. 

Mr. Latimer: Those are eight apartments and 
not apartment dwellings. 

By Mr. Patterson: 

Q. Of those doctors who had their offices there at the 
time, one was your husband? A. Yes. 

Q. Your husband was living at the time? A. Yes, 
sir. 

58 Q. He treated persons with eye defects, did he 
not? A. Yes. 

Q. Did not blind people come to his office? A. Yes. 

Q. Half-blind? A. They did. 

Q. Were there any other ophthalmologists there? A. 
One other man who did eye, ear, nose and throat; he was 
on the third floor. My husband was on the seventh floor. 

Q. Were there doctors there who treated people afflict¬ 
ed with arthritis ? A. Two, that I remember. 

Q. On what floor did they have their offices? A. I be¬ 
lieve one was on the fourth floor, and one on the fifth floor. 

Q. As a matter of fact, persons came on crutches, walk¬ 
ing wdth canes? A. Yes, sir. 

Q. So the halt, lame and blind were accustomed to go¬ 
ing in and out of that building? A. Yes, sir. 

Q. Many of them? A. Yes, sir. 

CROSS EXAMINATION by Mr. Latimer: 

Q. How many elevators were there? A. I did not hear 
the question. 

0. How many elevators were there? A. T'wo eleva¬ 
tors. 

59 Q. Do you know whether instructions were given 
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to wax the elevator floor? A. They were waxed oc¬ 
casionally in order to keep them clean. 

Q. Did they wax them all at one time? A. All the 
cleaning’ was done at night before the morning, before seven 
o'clock in the morning. 

Q. The waxing was done before seven o’clock in the 
morning? A. Yes. 

Q. Were those the instructions? A. Yes, sir. 

Q. Were instructions given that the wax should be dry 
and hard before anyone entered the elevator? A. Cer¬ 
tainly. 

i Q. It would be regarded as dangerous otherwise? A. 
Yes, sir. 

Mr. Latimer: That is all. 

Mr. Patterson: No other questions. 

(The witness left the stand.) 

The Court: I understand that your additional wit¬ 
nesses will give testimony in regard to the manner in 
which the accident happened. 

Mr. Patterson: No. 

The Court: Simply as to the result of the acci¬ 
dent? 

Mr. Patterson: Yes. 

The Court: I am still of the same opinion. 

Mr. Patterson: Would your Honor let me submit 
authorities ? 

The Court: I am going to direct a verdict in this 
GO ease, and Mr. Patterson excepts to my verdict. 

Mr. Patterson: For the reasons stated in the ar¬ 
gument. 

The Court: There is no claim that this elevator 
was negligently operated. It was not moving. It was 
not below the level of the floor or anything of that 
kind. 

Ladies and gentlemen of the jury, I do not think 
there is in evidence any proof of negligence or want 
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of care on the part of any one of the operators of this 
building. 

There is no claim that this elevator was negligently 
operated. It was not moving; it was not below the 
level of the floor; and there is no question except 
whether it is negligent to wax a floor, and I cannot 
see any negligence in that. 

I therefore direct you to find a verdict in favor of 
the defendant in this case. 

(The jury thereupon found a verdict in favor of 
the defendant, as directed by the Court.) 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8421. 


IDA E. McKAV, Appellant, 
v. 

PARKWOOD OWNERS, INC., Appellee. 


Appeal from a Judgment of The District Court of the 
United States for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

The parties will be usually referred to herein as they were 
designated in the lower court. 

Admittedly, the evidence established the facts that plain¬ 
tiff slipped and fell upon the elevator Moor, and sustained an 
injury, as she was entering the elevator on one of the upper 
floors of defendant’s office and apartment building, known 
as “The Parkwood”. 

The charge of negligence in the complaint is that the de¬ 
fendant allowed one of its elevators “to be operated with 
the floor thereof in a highly dangerous condition due to a 
freshly applied quantity of grease, wax, oil, or other clean¬ 
ing substance.” (Appellant’s App. 1.) 
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The only direct evidence us to plaintiff’s fall and the 
cause thereof was in the testimony of the plaintiff herself 
and was in substance as follows: 

That Dr. Hixson, whose office was in The Parkwood, had 
treated her for about four months prior to an operation 
which he performed in October, 1940, and that from about 
the middle of November, 1940, to the day of the accident she 
had visited his office a “couple of times a week” for the 
doctor “to see how his work was getting along” (Appel¬ 
lant’s App. 10); that she entered a waiting elevator upon 
leaving his office, between three and four o’clock in the 
afternoon, on the day of the accident and when she had 
gotten inside about six or eight inches her “feet just flew 
from under” her and she landed upon her back “with a 
drash”; that she tried to get up, reached her hand up, and 
as she did so “it would slide”; that she said to the operator 
“You must have just waxed this elevator, didn’t you?”; that 
he said “Yes, Ma’am”, and then helped her up: that she 
“couldn’t get up”, though she tried two or three times and 
“kept slipping” (Appellant’s App., 11); upon being asked 
whether she looked “at the floor to see what it looked like”, 
she answered “I could see that it had been freshly waxed”; 
and when asked whether she could see any wax, she an¬ 
swered “I could see it was wet”: that when she got up her 
hands were “all kind of sticky and you could tell it was 
wax”; upon being asked whether then or any time she 
looked at her coat or shoes to see the condition of them, she 
answered that she had (Appellant’s App., 12) and observed 
that her “coat had all this kind of white stuff on it, like I 
suppose it was the wax” (Appellant’s App. 13); when asked 
if she understood from what the elevator operator said to 
her that he meant the elevator had been waxed immediately 
or verv shortlv before, she answered “I understood it had 
been done very shortly before. I imagine he may have just 
finished when he brought the elevator up, but I couldn’t see 
it.” She further stated that the elevator was stationary 
when she entered and when she fell. (Appellant’s App. 15.) 
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There was no other testimony relating to the fall and the 
only other evidence bearing even remotely upon the cause 
of the fall was in the testimony of the following witnesses: 

Plaintiff’s daughter, Mrs. Licliner, who lived with plain¬ 
tiff, stated that when her mother left for the doctor’s office 
on the day of the accident her clothing was clean (Appel¬ 
lant’s App., 16), and that when she came home “it looked 
like it was wet stuff all over her coat and hands.” (Appel¬ 
lant’s App. 17.) 

Fraiik Thornton who drove plaintiff to the doctor’s office 
and back to her home on the day of the accident stated that 
when she returned to his car to go home he saw that her 
shoes were “all skinned up”; that he asked her what was 
the matter with them and she replied “I fell in that elevator 
and got wax all over my shoes and my heels”; that he also 
saw something on her hand, and he asked her what was the 
matter with her hands, and “she said the same thing”; that 
it looked to him like “a gray paint, just enough for you to 
notice it” (Appellant’s App. 23); that her shoes looked like 
she “had knocked the bark off. The skin off.” and the color 
looked like “a gray paint”; upon being asked if it was the 
“same color as her hands”, he answered “Yes”. (Appel¬ 
lant’s App. 24.) 

Mrs. Florence Browning Griffith* stated that she was one 
of the owners of defendant company, vice-president thereof, 
and had resided in the building since 1927; that her hus¬ 
band, now dead, who was an ophthalmologist, had his office 

* Note: Plaintiff’s counsel have agreed that the following statement is 
accurate and that it may be inserted herein: 

Sometime before the hour of adjournment on the first day of the trial 
plaintiff’s counsel informed the court at the bench that they would call no 
other witnesses upon the issue of negligence and that, anticipating that their 
medical witnesses would not be needed until the following day, they had ar¬ 
ranged with them to be present the next morning. Defendant’s counsel then 
stated to the court that at the close of plaintiff’s evidence they would move for 
directed verdict. Whereupon, in order to save time, the court directed counsel 
to proceed with their arguments upon the motion and this was done, but 
the arguments not having been concluded when the hour for adjournment was 
reached the court stated he would hear further argument the next morning. 
Upon the opening of court the next day plaintiff’s counsel announced they 
desired to call the witness Mrs. Griffith and at the conclusion of her testimony 
plaintiff’s counsel stated that plaintiff’s only other witnesses were the physi¬ 
cians and that they would give no testimony upon the question of negligence. 
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there on the seventh floor from 1923 (Appellant’s App. 26); 
that among his patients were the blind and half blind; that 
there was another ophthalmologist there, as well as physi¬ 
cians specializing in the eye, ear, nose and throat, and 
physicians who treated arthritis among whose patients 
were persons who came on crutches* and walked with canes; 
that there were two elevators (Appellant’s App. 27); that 
the elevators “were waxed occasionally in order to keep 
them clean”; that all the cleaning was done before seven 
o’clock in the morning; that employees’ instructions were 
that the wax should be dry and hard before anyone entered 
the elevators. (Appellant’s App., 28) 

It was stipulated by counsel that at the time of the ac¬ 
cident there were in defendant’s building 26 doctor’s offices, 
one nurses’ registry, one nurses’ examining Board and 
eight apartments (Appellant’s App., 27). There were 
seven floors occupied by tenants of the building (Appel¬ 
lant’s App., 27). 


SUMMARY OF ARGUMENT. 

1. Defendant’s duty with respect to the surface of the 
elevator floor was not, as plaintiff contends, to exercise the 
highest degree of care but to exercise ordinarv care and 
prudence for her safety; but even if the stricter rule in¬ 
voked by the plaintiff had been applicable here she would 
have been required to support her charge of negligence by 
substantial evidence, and this she failed to do. 

12. The waxing of the floor of the elevator did not con¬ 
stitute negligence per se, and the mere fact that the floor 
had been waxed shortly before the accident was no evidence 
of failure to exercise due care. 

3. There was no evidence of the presence of surplus wax, 
nqr that the waxing process was improperly done; and 
while the evidence was that the floor, or a part of it, was 
wet when plaintiff entered the elevator there was no evi¬ 
dence as to how it became wet, and no basis in the evidence 
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for finding or inferring that even improper waxing would 
have left the floor w T et. 

4. The cause of the wetness upon the floor was left wholly 
to conjecture, and other quite as probable explanations 
thereof as the alleged negligence of defendant readily sug¬ 
gest themselves. 

5. It was not sufficient to show that negligence of defen¬ 
dant way have been the cause of plaintiff’s injury; nor 
would a mere scintilla of evidence have been a sufficient 
basis for submitting the case to the jury. 

ARGUMENT. 

Question for Decision and the Controlling Rule. 

The ultimate question for decision is whether the evi¬ 
dence was sufficient, under the settled federal rule, to re¬ 
quire its submission to the jury upon the issue of negligence. 

The controlling rule was clearly stated in Pennsylvania 
Railroad Co. v. Chamberlain, 288 U. S. 333, 343, 77 L. Ed. 
S19, S25, as follows: 

‘‘The rule is settled for the federal courts, and for 
many of the state courts, that whenever in the trial 
of a civil case the evidence is clearly such that if a ver¬ 
dict were rendered for one of the parties the other 
would be entitled to a new trial, it is the duty of the 
judge to direct the jury to find according to the views 
of the court. Such a practice, this court has said, not 
only saves time and expense, but ‘gives scientific cer¬ 
tainty to the law in its application to the facts and 
promotes the ends of justice.’ Bowditch v. Boston, 101 
U. S. 16, 18, 25 L. Ed. 980, 9S1; Barrett v. Virginian R. 
Co., 250 U. S. 473, 476, 63 L. Ed. 1092, 1094, 39 S. Ct. 
540, and cases cited; Herbert v. Butler, 97 U. S. 319, 
320, 24 L. Ed. 958. The scintilla rule has been def¬ 
initely and repeatedly rejected so far as the federal 
courts are concerned.” 

The opinion in the above case cited also Gunning v. 
Cooley, 281 U. S. 90, 74 L. Ed. 720, infra pp. 12,13. 
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! Degree of Care Required. 

I The duty which defendant owed the plaintiff was to exer¬ 
cise ordinary care and prudence for her safety while upon 
its premises. 

i It is undoubtedly settled in this jurisdiction, and many 
others, that the duty of a building owner who invites per- 
sbns to use elevators installed therein is to exercise the 
highest degree of care to avoid injury to them from defec¬ 
tive machinery or mechanical appliances of the elevators or 
from the negligent operation thereof. But in this case 
there was no evidence of any such defects, and the elevator 
was not in motion when plaintiff fell (Appellant’s App., 
15). Clearly, if plaintiff had slipped upon the waxed hall¬ 
way floor as she was about to enter the elevator, the test of 
defendant's liability would have been not whether it had 
exercised the highest degree of care but whether it had 
failed to exercise ordinary care and prudence ( Schwartz - 
man v. Lloyd , 65 App. D. C. 216, 21S, 82 F. (2d) 822, 824), 
and it does not seem reasonable to conclude that the duty 
of defendant was so changed by a single step* by plaintiff 
from the hallway on to the waiting elevator as to thereby 
impose upon defendant a different and higher duty with 
respect to the surface of the floor. Certainly, none of the 
cases cited in Appellant’s brief supports such a conclusion. 
On the contrary, the only passenger elevator case cited in 
Appellant’s brief (pp. 9,10,11) not involving defective ma¬ 
chinery or mechanical appliances, or negligent operation, 
declared that defendant’s duty was to exercise “due care 
in keeping the premises reasonably safe for use.” Ward 
v. Broadway Marlboro Realty Corporation, 241 N. Y. S. 
472, at 473, 137 Misc. 71 (Appellant’s Br., 9, 10, 11), which 
differed from the instant case mainly in that the passenger 
there slipped upon the hallway floor in making the step 
from the elevator rather than, as here, in slipping upon the 
elevator floor in making the step from the hallway. 

* Plaintiff testified that she slipped when she got about six or eight inches 
into the elevator (Appellant’s App., 11). 
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Appellant’s Authorities Re Degree of Care. 

It will appear from the brief references which immedi¬ 
ately follow to the other passenger elevator cases cited by 
plaintiff, in which the stricter rule of care was applied, that 
in all of them the cause of the injury was either defective 
machinery, defective mechanical appliance, or negligence 
in the operation of the elevator: 

Munsey v. Webb, 37 App. D. C. 1S5: Injury due to failure 
of operator to close inner collapsible door of the elevator 
which was provided for protection of passengers; Mitchell 
v. Marker, 62 Fed. 139, 10 C. C. A. 306: Injury resulted 
from sudden starting of elevator while plaintiff was enter¬ 
ing it; Treadwell v. Whittier, 80 Calif. 574, 22 P. 266: In¬ 
jury due to elevator falling as the result of a break in the 
operating machinery; Hartford Deposit Co. v. Sollitt. 172 
III. 222, 50 X. E. 178: Injury caused by the sudden and rapid 
drop of the elevator from the 6th to the ground floor: Ken¬ 
tucky Hotel Co. v. Camp, 97 Ky. 424, 30 S. W. 1010: Foot 
of a small bov who was on the elevator became caught be- 
tween the elevator as it was ascending and the extending 
joist of one of the floors; Good sell (not Good?cell) v. Taylor, 
41 Minn. 207, 42 X. W. 873: Injury due to elevator's drop¬ 
ping as the result of the breaking of worn cable: Sou. Build¬ 
ing cC Loan Assoc, v. Lawson (not Dawson), 97 Tenn. 367, 
37 S. IV. 86: Elevator door had been left open after elevator 
had ascended, and plaintiff who had entered the door sup¬ 
posing the elevator was there fell to the bottom of the ele¬ 
vator shaft; Byrd v. Atlanta Nat. Bank. 16 Ga. App. 7, 84 
S. E. 219: Grating surrounding the elevator shaft was so 
constructed that when plaintiff, whose eyesight was defec¬ 
tive, was endeavoring to press elevator button to go to an¬ 
other floor her hand passed through the grating into the 
shaft and was injured by the moving elevator; Tippecanoe 
Loan <£• T. Co. v. Jester, 180 Ind. 357, 101 X. E. 915; Plain¬ 
tiff, a tenant in defendant’s building, intending to take the 
elevator entered an open door into the elevator shaft from 
a dark hallway, fell to bottom and was injured; Chambers 
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v. Kupper-Benson Hotel Co., 154 Mo. App. 249, 134 S. W. 
45: Plaintiff’s intestate was killed when entering elevator 
from lobby in defendant’s hotel due to elevator dropping 
suddenly, without warning and with great rapidity, result¬ 
ing in deceased’s body being caught between top of elevator 
and the lobby floor. 

The only other elevator case cited in Appellant’s brief 
(pp. 8, 9, 11) is O'Domicil v. Jordan, Marsh Co., 216 Mass. 
313,103 X. E. 907, which involved an injury to an employee 
of defendant while upon a freight elevator. The opinion 
contains no reference to the degree of care required in the 
operation of such elevators.* 

Other Similar Cases in This Court. 

The following passenger elevator cases in this Court, 
subsequent to Munsey v. Webb, supra, likewise applied or 
recognized the standard of highest degree of care and all 
of them involved injuries to passengers either through de¬ 
fective machinery or mechanical appliance, or negligence 
of the operator: Southern Railicay Co. v. Taylor, 57 App. 
IX (’. 21,16 F. (2d) 517: Injury to passenger caused by sud- 
den drop of elevator from eighth to third floors; Woodward 
cO Lothrop v. Linebcrry, 60 App. D. C. 164, 50 F. (2d) 314: 
Passenger was thrown against lattice door of elevator 
through negligence of operator and injured; Goldenberg 
Co. v. Schicht, 65 App. D. C. 336, 83 F. (2d) 593: Injury to 
passenger caused by elevator falling from second floor to 
basement, a distance of twenty-eight feet. 

It is therefore submitted that the duty wdth respect to 
the surface of the elevator floor, to which defendant is to be 
held in the instant case, is the exercise of ordinary care and 
prudence for the safety of plaintiff. But, even if the stricter 
rule were applicable, the defendant, not being an insurer of 
the safety of persons entering his elevators, must be shown 
by substantial evidence to have been guilty of negligence, 

* But sec La Foe v. Corby Co., 38 App. D. C. 54. 
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and negligence cannot be found as the result of conjecture 
nor be based upon a mere scintilla of evidence. 

State of the Evidence and the Trial Judge’s Duty in 

View Thereof. 

It cannot be seriously contended by plaintiff that it is 
negligence per se to wax the floor of a public elevator. Cer¬ 
tainly the decisions cited to this point in her brief (point 
3, p. 11) do not so hold. The contention seems to be based 
upon the fact that persons with defective eyesight and 
other maladies visited the phvscians in the building. But 
there was no evidence that any of such persons ever slipped 
on the elevators; and on the very day of the accident plain¬ 
tiff’s physician had pronounced her a “well woman” (Ap¬ 
pellant’s App., 11). 

Nor is the fact alone that the waxing had been done 
shortly before the accident evidence of failure to exercise 
proper care. There was no evidence tending to prove that 
due care requires a substantial interval of time to elapse 
between the completion of the waxing process and the use 
of the floor, and it is common knowledge that floors are usu¬ 
ally used, and with safety, shortly after the waxing process 
is completed. 

Also, there was no evidence that surplus wax had been 
left upon the elevator floor. Plaintiff was asked by her 
counsel whether she looked “at the floor to see what it 
looked like” and she answered “I could see that it had been 
freshly waxed.” Thereupon, her counsel asked her spe¬ 
cifically “Could you see any wax?” which question she did 
not answer, her reply thereto being “I could see it was 
wet” (Appellant’s App., 12). Plaintiff’s daughter, Mrs. 
Liehner, who lived with plaintiff, testified that when her 

mother came home from the doctor’s office on the dav of 

*■ 

the accident she saw what looked like “wet stuff all over 
her coat and hands.” (Appellant’s App., 17) 

There was no evidence from which the jury would have 
been justified in finding that the floor would have been left 
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wet by the waxing even if it had been improperly done; and 
the important question of how it became wet was left wholly 
to conjecture. If one is to indulge in conjecture, a not un¬ 
reasonable guess might be that someone using the elevator 
immediately before the plaintiff spilled some liquid upon 
the floor. It is not an uncommon thing to observe, particu¬ 
larly in office buildings, employees of tenants carrying into 
the elevators soft drinks and other liquids in paper cups or 
other open containers. 

'While there was no evidence that either grease or oil 
was on the elevator floor, as charged in the complaint (Ap- 
pellant’s App., 1), yet, if conjecture is to be permitted, it is 
not beyond the realm of probabilities that there was, and 
that the grease or oil was what caused plaintiff to slip; and 
it is not unreasonable to think that the substance, whatever 
it 1 was, may have been carried into the elevator upon the 
shoes of some passenger who had used the elevator immedi¬ 
ately or shortly before plaintiff, or that the substance may 
even have been upon plaintiff’s own shoes. 

Of course, plaintiff would have been entitled to recover 
if any dangerous foreign substance which caused her to slip 
were there when she entered the elevator, provided there 
had been evidence from which the jury could reasonably 
have found that the substance was placed there by the of¬ 
ficers, agents or employees of defendant, or that they knew 
of its presence, or that the condition had existed for such 
a length of time as that notice thereof would be imputed. 
But there was no evidence tending to prove such facts. 

The result is that there was no satisfactory basis in the 
evidence for a finding of facts which would have supported 
a verdict for the plaintiff. 

In F. TF. Woolworfh Co. v. Williams , 59 App. D. C. 347, 
41 F. (2d) 970, action by a customer of the defendant who 
fell while in its store, the court, at page 348 (App. D. C.), 
said: 

“Conceding that defendant observed the spot on the 
floor immediately following the accident, this is not suf- 
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ficient in itself to establish her case. Plaintiff made 
no attempt to show how or by whom the spot was cre¬ 
ated, or how long it had existed. It may have been oc¬ 
casioned by some other customer, having no connec¬ 
tion with the defendant, dropping or spilling something 
on the floor.” 

In New York Central R. R. Co. v. Ambrose , 280 U. S. 486, 
490, 74 L. Ed. 562, 565, an action for damages for the death 
of plaintiff’s intestate in which verdict for plaintiff was re¬ 
versed, the court said of the evidence: 

“The utmost that can be said is that the accident may 
have resulted from any one of several causes, for some 
of which the company was responsible, and for some of 
which it was not. This is not enough.” 

and continuing (same page) the opinion quotes with ap¬ 
proval from Patton v. Texas <6 P. R. Co., 179 U. S. 658, 663, 
45 L. Ed. 361, 364, the following: 

“The fact of accident carries with it. no presumption 
of negligence on the part of the employer, and it is an 
affirmative fact for the injured employe to establish 
that the employer has been guilty of negligence. . . . 
It is not sufficient for the employe to show that the 
employer may have been guilty of negligence—the evi¬ 
dence must point to the fact that he was. And where 
the testimony leaves the matter uncertain and shows 
that any one of half a dozen things may have brought 
about the injury, for some of which the employer is 
responsible and for some of which he is not, it is not 
for the jury to guess between these half a dozen causes 
and find that the negligence of the employer was the 
real cause, when there is no satisfactory foundation in 
the testimony for that conclusion. If the employe is 
unable to adduce sufficient evidence to show negligence 
on the part of the employer, it is only one of the many 
cases in which the plaintiff fails in his testimony, and 
no mere sympathy for the unfortunate victim of an acci- 
den justifies any departure from settled rules of proof 
resting upon all plaintiffs.” 





The most that can be said for the evidence in the instant 
case is that it showed defendant may possibly have been 
been guilty of negligence, or that there was a scintilla of 
evidence that defendant was negligent, but under rules laid 
down by the Supreme Court and this Court in many cases, 
including those cited herein, plaintiff did not by such evi¬ 
dence establish prima facie the affirmative fact upon which 
her right to recover depended. 

What this court said of the evidence before it in Selby v. 
.S'. Kami Sons Co.. 04 App. D. C. 30 at 37, 73 F. (2d) 853, 
854, in sustaining judgment for defendant upon a directed 
verdict at the close of plaintiff’s evidence, applies to the sit¬ 
uation present in the instant case: 


i 


i 


“This state of the evidence leaves the case within the 
rule so often applied by the Supreme Court that where 
an accident may be due to any one of several causes, for 
some of which the defendant is legally responsible and 
for some of which he is not, there is such a fundamental 
failure of the plaintiff’s proof that a verdict for the 
defendant should be directed. Patton v. R. K. Co., 179 
U. S. 658, 21 S. Ct. 275, 45 L. Ed. 361; New York C. R. 
Co. v. Ambrose, 280 U. S. 490, 50 S. Ct. 198, 74 L. Ed. 
562; Gulf, Mobile & N. R. Co. v. Wells, 275 U. S. 459, 48 
S. Ct. 151, 72 L. Ed. 370; Delaware, L. & W. R. Co. v. 
Koske, 279 U. S. 11, 49 S. Ct. 202, 73 L. Ed. 578; Looney 
v. Metropolitan Railroad Co., 200 U. S. 480, 26 S. Ct. 
303, 50 L. Ed. 564.” 


In Gunning v. Cooley, 281 U. S. 90, 93, 74 L. Ed. 720, 723, 
cited in Penn. R. Co. v. Chamberlain, supra, p. 5, the 
Supreme Court quoted with approval the following from 
Slocum v. N. Y. Life Insurance Co., 228 U. S. 364, 369, 57 
L. Ed. 879, S82, upon the general subject of binding instruc¬ 
tions: 

“When, on the trial of the issues of fact in an action 
at law before a Federal court and a jury, the evidence, 
with all the inferences that justifiably could be drawn 
from it, does not constitute a sufficient basis for a ver¬ 
dict for the plaintiff or the defendant, as the case may 
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ho, so that such a verdict, if returned, would have to be 
set aside, the court may and should direct a verdict for 
the other party.” 

and, continuing (at 94 U. S. and 724 L. Ed.), the court said: 

“A mere scintilla of evidence is not enough to re¬ 
quire the submission of an issue to the jury. The de¬ 
cisions establish a more reasonable rule ‘that in every 
case, before the evidence is left to the jury, there is a 
preliminary question for the judge, not whether there is 
literally no evidence, but whether there is anv^ upon 
which a jury can properly proceed to find a verict for 
the party producing it, upon whom the onus ot proof 
is imposed.’ ” 

See also Jackson v. Capital Transit Co., 69 App. D. 0., 147, 
148, 99 F. (2d) 380, 381; Pleasants v. Fant, 22 Wall. 116, 
121, 22 L. Ed. 7S0, 7S2. 


CONCLUSION. 

In view of the state of the evidence in the instant case, 
and the plain duty of the trial judge, under the controlling 
authorities herein cited, it is respectfully submitted that 
there was no error in directing the verdict for defendant, 
and that the judgment below should be affirmed. 

Walter C. Clephane, 

J. Wilmer Latimer, 

Gilbert L. Hall, 

Attorneys for Appellee . 



